December 22, 1999

98- 50

Proposed Amendnent of the M chigan Court Rul es
for the Famly Division of Crcuit Court

The Fam |y Division Joint Rules Conmttee proposed several
amendnents to the Mchigan Court Rules dealing with the operation
of the Famly Court Division of Grcuit Court. This Court is now
consi dering the adoption of these amendnents. Before determ ning
whet her the proposal should be adopted, changed before adoption,
or rejected, this notice is given to afford any interested person
the opportunity to comrent on the formor the nerits of the
proposal. We welcone the views of all who wish to address the
proposal or who wi sh to suggest alternatives. Before adoption or
rejection, this proposal will be considered at a public hearing
by the Court. The Clerk of the Court will publish a schedul e of
future public hearings.

As whenever this Court publishes an adm nistrative
proposal for comment, we enphasi ze that publication of this
proposal does not nean that the Court will issue an order on the
subj ect, nor does it inply probabl e adoption of the proposal in
its present form It is proposed that Rules 3.201, 3.204, 3.215,
5.903, 5.935, 5.943, 5.953, 5.954, 6.901, 6.903, 6.931, 6.937,
and 8.110, be anended as foll ows:

RULE 3. 201 APPLI CABI LI TY OF RULES

(A-(O [ Unchanged]

(D) When used in this subchapter, unless the context otherw se
i ndi cat es:

(1) “Case” neans an action initiated in the famly
division of the circuit court by:

(a) subm ssion of an original conplaint, petition, or
citation;

(b) acceptance of transfer of an original
action from another court or tribunal;
or

(c) filing or registration of a foreign
j udgnment or order.

(2) “File” means the repository for collection of the
pl eadi ngs and ot her docunments and materials



(3)
(4)
RULE 3. 204
(A)-(O
(D) The c
for g
repre
again
RULE 3. 215
(A-(F)(3)

related to a case. A file may include nore than
one case involving a famly.

“Jurisdiction” nmeans the authority of the court to
hear cases and make deci sions and enter orders on
cases.

Unl ess ot herwi se expanded by | ocal admi nistrative
order, for purposes of assignnent to a judge of the
Fam ly Division, a “pending case” is a case over which
the Famly Di vi si on has jurisdiction and where one or
nore i ssues have not been decided or had a final

j udgnent or order entered.

PROCEEDI NGS AFFECTI NG M NORS
[ Unchanged]
ourt may, upon notion of a party or on its own notion,
ood cause shown, appoint a guardian ad litemto
sent a child and assess the costs and reasonabl e fees
st the parties involved in full or in part.

DOVESTI C RELATI ONS REFEREES

[ Unchanged]

(4) A de novo hearing conducted pursuant to MCL
552.507; MSA 25.176(7) shall include the

fol | ow ng:

(a) an opportunity for the parties, i.e.
plaintiff and defendant, to testify before
t he judge;

(b) the judge shall review the record of the
heari ng before the referee and any nenoranda,
recommendat i ons or proposed orders by the
referee;

(c) the judge may all ow additional testinony at
the review hearing within the discretion of
the court.

(5) The court shall, on the basis of the record
reviewed and the testinony heard at the de novo
hearing, drawits own inferences and concl usions
and arrive at an independent concl usion based upon
t he de novo hearing. The judge may affirm nodify
or deny the referee recomendati ons or proposed
orders in whole or in part.



RULE 5. 903
(1)

(2)-(5)
(6)
(7)-(8)
(9)
(10)-(11)
(12)
(13)-(24)
(B) (1)
(2)

DEFI NI TI ONS

“Case” nmeans an action initiated in the famly
division of the circuit court by:

(a) subm ssion of an original conplaint, petition, or
citation;

(b) acceptance of transfer of an original action
from anot her court or tribunal; or

(c) filing or registration of a foreign judgnment
or order.

[Formerly (1)-(4), redesignated, but otherw se
unchanged]

“File” means the repository for collection of the

pl eadi ngs and ot her documents and materials related to
a case. A file may include nore than one case
involving a famly.

[Formerly (5) and (6), redesignated, but otherw se
unchanged]

“Jurisdiction” nmeans the authority of the court to hear
cases and make deci sions and enter orders on cases.

[Formerly (7)-(8), redesignated, but otherw se
unchanged]

Unl ess ot herwi se expanded by | ocal admi nistrative
order, for purposes of assignnent to a judge of the
Fam ly Division, a “pending case” is a case over which
the Fam |y Division has jurisdiction and where one or
nore i ssues have not been decided or had a final

j udgnent or order entered.

[Formerly (9)-(20), redesignated, but otherw se
unchanged]

[ Unchanged]

G aduat ed sanctions may include inposing additiona
conditions of probation, extending the term of
probation, inposing additional costs, ordering a
juvenil e who has been residing at hone into an out- of -
home placenent, ordering a nore restrictive placenent,
ordering state wardship for a child who has not
previously been a state ward, or any other conditions
deened appropriate by the court. Inposition of adult
sanctions in juvenile court on a juvenile who has not
previously received adult sanctions shall also be
consi dered a graduated sanction. \Wiver of



jurisdiction to adult crimnal court, either by
aut hori zation of a warrant or by judicial waiver, is
not considered a sanction for purposes of these rules.

(3)-(7) [Formerly (2)-(6), redesignated, but otherw se
unchanged]

(O-(D [ Unchanged]

RULE 5. 935 PRELI M NARY HEARI NG
(A(1)-(2) [ Unchanged]

(3) Special Adjournnent; bifeo+fense Specified Juvenile
Violation. This subrule shall apply to a juvenile
accused of an offense that allegedly was commtted
bet ween the #5th 14th and 17th birthdate of the
juvenile and which, if commtted by an adult, would
constitute a Hfe—offense specified juvenile violation
as specifically listed in MCL 712A.2(a)(1); MSA
27.3178(598.2)(a)(1). On request of a prosecuting
attorney who has approved the subm ssion of a petition
with the court, conditioned on the opportunity to
wthdraw it within 5 days if the prosecuting attorney
authorizes the filing of a conplaint and warrant with a
magi strate, the court shall conply with subrules (3)(a)
t hrough (c).

(a)-(c)[ Unchanged]
(B)- (D [ Unchanged]

RULE 5. 943 DI SPCSI TI ONAL PHASE
(A-(B)(1) [ Unchanged]

(2) I'n making second and subsequent dispositions in
del i nquency cases, the court shall consider inmposing
graduat ed sanctions as defined in MCR 6.903(B)(2).

(3)-(5) [Formerly (2)-(4), redesignated, but otherw se
unchanged]

RULE 5. 953 PRELI M NARY EXAM NATI ON | N DESI GNATED CASES
(A-(F) [ Unchanged]

(G Confinenment. |If the court has designated the case and finds
probabl e cause that a felony or an offense for which an
adult could be inprisoned for nore than one year has been
commtted and probabl e cause that the juvenile comnmtted the
of fense, the judge may confine the juvenile in the county



jail pending trial. |If the juvenile is under 17 years of
age, the juvenile may be confined in jail only if the
juvenile can be separated—by—stght—and—sotnd hel d physically
separate fromadult prisoners and if the sheriff has
approved the confinenent.

RULE 5. 954 TRI AL OF DESI GNATED CASES

Trials of designated cases are governed by subchapter 6.400
of the Mchigan Court Rules except for MCR 6.402(A). The court
may not accept a waiver of trial by jury until after the juvenile
has been offered an opportunity to consult with a |awer. Pleas
i n designated cases are governed by subchapter 6.300 of the
M chi gan Court Rul es.

RULE 6. 901 APPLI CABI LI TY
(A) [ Unchanged]

(B) Scope. The rules apply to proceedings in the district
courty and the circuit court;—ant—theReecorder—s—Court
concerning a juvenil e agai nst whomthe prosecuting
attorney has authorized the filing of a crim nal
conpl aint and warrant chargi ng an—enurreratet—+i+fe
offense a specified juvenile violation instead of
approving the filing of a petition in the juvenile
court. The rules do not apply to a person charged
solely with an offense in which the juvenile court has
wai ved jurisdiction pursuant to MCL 712A. 4; NSA
27.3178(598. 4).

RULE 6.903 DEFI NI TI ONS
(A -(B) [ Unchanged]

(G "Court" nmeans the circuit court ant—theReecorder——s
it as provided |n MCL
600. 606; MSA 27A. 606,
and does not include the Fanlly
Division of the circuit court.

(D-(L) [ Unchanged]

RULE 6. 931 JUVEN LE SENTENCI NG HEARI NG
(A-(B)(1) [ Unchanged]
(2) Bupdeﬁ—e#—PFee#r7—¢he—pFeseeu%Fﬁg—a%%eﬁﬁey—has—%he
burden—of—establshing—by—apreponderance—of—the

; ; . .
evnderee EP?F the Fﬁsf '“Ee'eﬁff sf—thejuventte



(3)

St andard of
Proof. The court nust sentence the juvenile in
t he sane manner as an adult unless the court
determ nes by a preponderance of the evidence that
the best interests of the public would be served
by placing the juvenile on probation and
commtting the juvenile to state wardship.

Criteria. The court shall consider the foll ow ng
criteria in determ ning whether to inpose a
sent ence agai nst the juvenile as though an adult
of fender or whether to place the juvenile on
juvenil e probation and commt the juvenile to
state wardshi p, giving i i

i greater weight to the
seriousness of the alleged offense and the
juvenile’ s prior record of delinquency:

E
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(a) The seriousness of the alleged offense in
terms of community protection, including, but
not limted to, the existence of any
aggravating factors recogni zed by the
sentenci ng guidelines, the use of a firearm
or ot her dangerous weapon, and the inpact on
any victim

(b) The culpability of the juvenile in commtting
the all eged of fense, including, but not
l[imted to, the level of the juvenile's
participation in planning and carryi ng out
the of fense and the existence of any
aggravating or mtigating factors recognized
by the sentencing guidelines;

(c) The juvenile s prior record of delinquency
i ncluding, but not limted to, any record of
detention, any police record, any school
record, or any other evidence indicating
prior delinquent behavior;

(d) The juvenile' s progranmm ng history,
including, but not limted to, the juvenile's
past willingness to participate nmeaningfully
in avail abl e programm ng;

(e) The adequacy of the puni shnment or programm ng
available in the juvenile justice system and

(f) The dispositional options available for the
juvenil e.

(F) [ Unchanged]

RULE 6. 937

(A)-(B)
(O

COW TMENT REVI EW HEARI NG
[ Unchanged]

Fi nal Review Hearings. The court nust conduct a final
review hearing pursuant to MCL 769. 1b(5)-(7); MSA
28.1072(5)-(7). The prosecuting attorney has the
burden of proving that the best interests of the public
woul d be served by inposing any ot her sentence provided
by law for an adult offender. At the hearing, the
court nmust determne, using the following criteria,

whet her to sentence the juvenile as though an adult:

(1) the extent and nature of the juvenile's
participation in education, counseling, or
wor k progr arns;

(1) the juvenile's willingness to accept
responsi bility for prior behavior;



RULE 8. 110
(A)-(B)(4)
(5)

(O (1)-(7)

(D

(8)

(9)

(rit) the juvenil e’ s behavior in the current
pl acenent ;

(1v) the prior record and character of the
juveni |l e and physical and nental maturity;

(v) the juvenile' s potential for violent conduct
as denonstrated by prior behavior;

(vi) the recommendation of the instit
agency, or facility charged with
juvenile’ s case for the juvenile
conti nued custody; and

uti on,
he
rel ease or

t
t
'S
(vii) any other information the prosecuting
attorney or the juvenile may submt.

CH EF JUDGE RULE
[ Unchanged]

The Chief Judge of the Circuit Court is responsible for
the direction and supervision of the Friend of the
Court, referees, court clerks, and other personnel

enpl oyed by the court to assist in the work of the
court.

[ Unchanged]

To the extent authorized by the Chief Judge of the
Circuit Court by a general order, the Friend of the
Court, referees, court clerks, and other court

enpl oyees designated in the order, shall have the
authority, until the further order of the court, to do
all acts required of the Crcuit Judge, except judicia
acts in a contested matter.

The order of the Chief Judge, identified in sub-rule
(8), may refer to the power:

(a) to set the tinme and place for hearings and al
matters; adm ni ster oaths; sign notices of
heari ngs; subpoenas; conduct conferences with
attorneys; and take testinony as provided by |aw
or court rule; and

(b) to sign or by device indicate the nane of a judge
to all orders of the court, with the sane force
and effect as though the judge had signed them
In all such cases, the designated enpl oyee nust
pl ace his or her initials under the nane of the
] udge.

[ Unchanged]



STAFF COMMENT

A group of circuit court judges, probate judges, various
court personnel and menbers of interested sections of the State
Bar was convened to participate in the devel opnment of rules which
woul d apply to the operation of the Famly Court Division of
Crcuit Court. This Family Division Joint Rules Conmittee has
presented these proposed anendnents to several rules. These
proposed anmendnents, while not all enconpassing, do provide for
the essential elenents of the operation of famly court with
respect to a few specific areas.

The staff comment is published only for the benefit of the
bench and bar and is not an authoritative construction by the
Court.

Publication of this proposal does not nean
that the Court will issue an order on the
subj ect, nor does it inply probable adoption
inits present form Tinmely comments will be
substantively considered, and your assistance
is appreciated by the Court.

A copy of this order will be given to the secretary of the
State Bar and to the State Court Admi nistrator so that they can
make the notifications specified in MCR 1.201. Comments on this
proposal may be sent to the Suprenme Court clerk within 60 days
after it is published in the Mchigan Bar Journal. Wen filing a
comment, please refer to our file No. 98-50.



